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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
NO.: 91-0986-CIV-GOLD/SIMONTON
Special Master Thomas E. Scott
ALLAPATTAH SERVICES, INC., et al.,
Plaintiffs,
V.

EXXON CORPORATION,

Defendant.

RUSSELL A. CLINE,
CONSOLIDATED WITH

CASE NO.: 05-21338-CIV-GOLD /
SIMONTON

Plaintiff,
VS.
THE GARDEN CITY GROUP, INC,,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CONSOLIDATED REPORT AND RECONMMENDATION CONCERNING MOTIONS
FOR EXPEDITED APPROVAL OF SETTLEMENT AGREEMENTS BETWEEN CLASS
COUNSEL AND THIRD PARTY SERVICE PROVIDERS
CARS, CAR, CARG, CCB, LEX, NEDG, AND RUSSELL CLINE

THIS CAUSE is before the Special Master pursuant to Orders of Reference from
United States District Judge Alan S. Gold. [D.E. 3480, 3524, 3611, 3524, and 3623]. On
December 21, 2006, Class counsel filed a joint motion seeking expedited approval of its
proposed settlement agreements with several third party service providers (“TPSPs”),
Lanark Warner Industries, Inc. d/b/a Class Action Recovery Services (“CARS”), National
Equity Development Group, Inc. (‘NEDG”), and Class Action Refund, LLC (“CAR"). [D.E.

3439]. On January 9, 2007, Class counsel filed a similar motion regarding its proposed
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settlement agreement with attorney, Russell Cline. [D.E. 3508]. After referral of the first
two Joint Motions, the undersigned held a hearing on the settlement on January 29, 2007.
[D.E. 3497, 3528]. On February 5, 2007 and February 12, 2007, Class counsel filed
motions for the expedited approval of proposed settlement agreements between Class
counsel and TPSPs, LEX Recovery Group, Inc. (“LEX”), and Class Action Recovery Group
(“CARG"). [D.E. 3579, 3606]. Finally, on February 16, 2007, Class counsel filed its Motion
for Expedited Approval of the Proposed Settlement Agreement Between Class Counsel
and Claims Compensation Bureau, Inc. (“CCB"). [D.E. 3616]. Having considered the five
motions, two supplemental briefs, [D.E. 3587, 3589], and argument of counsel, the Special
Master respectfully recommends that the proposed settlement agreements between Class
counsel and the seven named TPSPs be approved for the reasons more fully set forth
herein.

. BACKGROUND

Before the appointment of the Special Master and the initiation of the claims
administration process, seven TPSPs entered into contingency fee agreements with over
2,000 class members. The service providers assisted class members to complete their
claim forms and designated themselves as the claimants’ representative on the claim form.
In 2004, Class counsel filed a motion before the District Court requesting that CCB and
CARG be enjoined from soliciting their “claims assistance services” to members of the
Class. See generally D.E. 3067. Class counsel alleged that the TPSPs were fraudulently
inducing class members to enter into unconscionable agreements which further called for

the TPSPs to engage in the unauthorized practice of law. /d. Ultimately, the District Court
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held that it did not have authority under Federal Rule of Civil Procedure 23 or the All Writs
Act to enjoin the TPSP solicitations. /d.

During the course of the claims administration process in 2005 and 2006, Class
counsel again raised the issues of unauthorized practice of law, fraud, and
unconscionability with respect to various TPSPs. Upon receipt of numerous letters from
claimants raising disputes with TPSPs, the Special Master set evidentiary hearings for
consideration of the allegations first raised by Class counsel in 2004. These disputes
culminated in a finding by the undersigned that CCB’s participation in the claims process
constituted the unauthorized practice of law. D.E. 3067.. The United States District Court
subsequently affirmed, D.E. 3207, and the matter is presently pending review before the
Eleventh Circuit Court of Appeals.

Shortly before additional evidentiary hearings with the remaining TPSPs, Class
counsel advised the Special Master that it had negotiated settlement agreements on behalf
of claimants who contracted with CARS, CAR, NEDG, and Russell Cline. Upon motions
for expedited approval of the settlement agreements (and proposed communications with
claimants concernihg the agreements), see D.E. 3439, 3508, the undersigned held a
hearing for consideration of the proposed agreements. D.E. 3497, 3528." Following the
hearing, the Special Master ordered the parties to provide supplemental briefing on various

legal issues concerning the proposed agreements. In sum, the Order asked the parties to

'Following the hearing, the three remaining TPSPs, LEX, CARG, and CCB, filed
motions for expedited approval of proposed settlement agreements which are materially
similar to the agreements presented for approval by Class counsel and CARS, CAR, NEDG,
and Russell Cline. As such, the analysis contained herein applies equally to the proposed
agreements between the Class counsel and LEX, CARG, and CCB even though these three
TPSPs did not participate in the subsequent briefing on the agreements.

-3-
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submit briefs on the question of whether Federal Rule of Civil Procedure 23 must be invoked
for the purposes of approval of the proposed agreements and, if so, whether the settlement
agreements would satisfy the legal standards for approval under the Rule. Each of the
parties filed a Response. D.E. 3587, 3589.

This Report and Recommendation is a culmination of more than three years of
necessary, but ancillary litigation. The involvement of the TPSPs in the claims process has
been controversial. Substantial time and resources have been used to address the
propriety of TPSP conduct and participation in this matter. See Part II(B), infra. With this
protracted history, the undersigned turns to the merits of the proposed agreements
between Class counsel and the TPSPs.

Il. ANALYSIS
A. The Proposed Settlement Agreements

The parties have filed seven proposed settlemént agreements.? The proposed

agreements are substantially similar in nature, and therefore, can be considered in

tandem.® In lieu of further litigation by Class counsel, the TPSPs have agreed to certain

2See CARS Settlement Agreement, attached hereto as EXHIBIT A; CAR Settlement
Agreement, attached hereto as EXHIBIT B; NEDG Settlement Agreement, attached hereto
as EXHIBIT C, Russell Cline Settlement Agreement, attached hereto as EXHIBIT D; LEX
Settlement Agreement, attached hereto as EXHIBIT E; CARG Settlement Agreement,
attached hereto as EXHIBIT F; and CCB Settlement Agreement, attached hereto as
EXHIBIT G. (collectively “TPSP Settlement Agreements”).

*There are only two substantive differences between the agreements: First, in the
event that a CARS claimant elects to honor the terms of his original contract, the CARS
agreement allows CARS to submit a Third Party Entitlement to Claim Form to protectiits right
to be designated as a co-payee. The other agreements do not permit the settling TPSPs to
i do so. Second, unlike the other TPSP agreements, CCB'’s agreement contains a condition
subsequent that the agreement will be a nullity unless the District Court’s October 24, 2006
Order Affirming [D.E. 3207] is vacated. This provision will be discussed at greater length in

4.
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fundamental terms, discussed more fully herein.

Nature of the Agreements. As a preliminary matter it must be recognized that the
proposed settlement agreements attached hereto are not exemplars of agreements which
will ultimately be executed by claimants and TPSPs. Instead, the attached agreements are
contracts between Class counsel and the TPSPs, of which the named claimants
referenced therein are merely third party beneficiaries. As third party beneficiaries to the
agreements between Class counsel and the TPSPs, claimants will have the right to “elect”
certain remedies delineated in the agreements.* Alternatively, each claimant who
contracted with a named TPSP will be permitted to reject the remedies delineated in the
agreement and proceed to litigate his or her dispute with the TPSP, if they choose to do
so. These rights of election are set forth in greater detail below.

Fee Reduction. All of the proposed settlement agreements bind the TPSPs to
reduce the fees which they will recover from each claimant to the amount of each |
claimant’s five percent (5%) contingency reserve. As set forth in the Class Settlement
Agreement, five percent of each claimant’s award has been, or will be, withheld and placed
in a reserve fund. The purpose of the reserve fund is to ensure that there are adequate
funds at the conclusion of the process to pay each claimant their principal award. In the
unlikely event of a shortfall in the settlement fund, the five percent reserve guarantees that

a claimant will not be penalized merely because his award was entered near the end of the

the subsection entitled “Vacatur of Orders.”

* Given this distinction the Special Master shall not refer to claimants who elect the
benefits afforded to them under the TPSP Settlement Agreements as “settling claimants,”
but rather “electing claimants.” ' :

-5-
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claims process. The Class Settlement Agreement contemplates that at the conclusion of
the claims process, the five percent contingency reserve will be released to claimants in

the form of a separate settlement draft.

Under the terms of each proposed TPSP agreement, upon such time as the Court
determines that sufficient monies are available to refund all or part of the five percent
reserve, the claims administrator will pay the settling TPSP, rather than the claimant, that
portion of the electing claimant’s reserve, together with any interest awarded on that sum.
The TPSPs’ rights to this five percent reserve and interest will be effectuated in the form
of an assignment which each claimant must make to the TPSP as part of the “election”
process described below.

Election. For claimants who have contracted with TPSPs, one of two election

processes will apply depending upon whether the claimant's award has already been
} entered. For claimants whose claims have not been adjudicated as of the date of the
\ District Court's approval of the TPSP agreements, the claimant will have the right to: (1)
elect the benefits of the agreement, (2) reject the benefits of the agreement, or (3)
designate an intention to honor the original terms of the agreement with the settling TPSP
(to permit the settling TPSP to be included in the District Court's Payment Order).
Exemplar election forms are attached as the second exhibit to each TPSP Settlement

Agreement. See Exhibits A-G.°

5Two of CCB’s clients, John Raineri and Hassan Abbasi, are exempt from this election
procedure since evidence was already taken on their specific claims of unauthorized practice
of law. Under the specific terms of CCB'’s Settlement Agreement, upon final approval of the
Agreement, Mr. Raineri and Mr. Abbasi will have “no financial or other obligation to CCB
whatsoever and shall be released from their CCB contracts.” CCB has also agreed to
1 rescind the Third Party’s Claim of Entitlement to Payment forms for these two claimants.

-6-
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Under the terms of the Settlement Agreements, if a claimant has already been paid
before the terms of the Settlement Agreements are approved by the court, the claimants
will have thirty (30) calendar days from the date of the District Court’s order approving the
settlement agreements to deliver a written election concerning the three available
alternatives to the Garden City Group.

Under both of these scenarios, if a claimant fails to deliver notice of his or her
election to the Garden City Group, then the TPSPs may elect to treat those customers as
non-electing claimants. For non-electing claimants, the settlement agreements specifically
state that the TPSP, “does not waive any of its rights and in fact preserves all rights under
its contract ... to litigate or arbitrate against such Non-Settling Claimant.” Likewise, non-
electing claimants will still have the ability to object to their agreements in the manner they
deem appropriate.

Importantly, however, the proposed settlement agreements specifically state that
Class counsel will no longer utilize Class resources to advance individual claimant objections
to their TPSP contracts. According to Class counsel, the proposed settlement agreements
are “a beneficial and fair resolution of these individualized collateral disputes, rendering
unjustifiable the further diversion of class resources to these matters on an individual basis.”
Presumably, along with their ability to litigate their disputes, non-settling claimants will retain
the ability to attempt to negotiate a separate settlement agreements with their respective
TPSPs. These alternatives would, however, be against the advice of Class counsel who has
clearly expended considerable time and effort to bring the proposed settlements to fruition.

Notice to Claimants. Each of the proposed TPSP Settlement Agreements

includes a proposed Notice to effected claimants. The letter consists primarily of four

-7
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sections: (1) history of claimant disputes with claims services, (2) the proposed settlement
agreement and rights of election under same, (3) Class counsel's recommendation, and
(4) instructions for election. The first section of the letter provides an accurate description
of the lengthy history of these disputes and places the instant settlement agreements in
context. The second section provides a clear and understandable explanation of the
settlement agreements between Class counsel and the TPSPs. It also includes a very
thorough explanation of each of the three options available to claimants as a result of the
settlement agreement (election, rejection with intent to litigate, or rejection with intent to
honor the initial TPSP agreement). The third section is Class counsel’'s recommendation.
Itfairly presents the potential result which could follow if a claimant fails to elect the remedy
afforded to claimants underthe TPSP Settlement Agreements. It further advises claimants
that they will be responsible for further litigation of their own disputes if they fail to elect the
settlement. The fourth section provides a simple explanation for what claimants must do
to exercise their rights under the proposed settlement agreements.

Vacatur of Orders. All of the TPSP Settlement Agreements contain provisions
concerning the vacatur of the orders of the Special Master and United States District Judge
Alan S. Gold. First, Class counsel has agreed with each of the TPSPs to jointly move to
vacate the Special Master's November 6, 2006 Report and Recommendation Concerning
Lanark Warnder Industries, Inc. d/b/a Class Action Recovery Services’, Claims
Compensation Bureau, Inc.’s and National Equity Development Group, Inc.’s Emergency
Joint Motion for an Injunction Prohibiting Class counsel from Improperly Soliciting Class
Members and Interfering with Contracts.

Second, the TPSP Settlement Agreements (except for CCB’s Settlement

-8-
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Agreement) state that Class counsel agrees that it “will not oppose” efforts of the Settling
TPSPs to vacate the Special Master's Omnibus Report and Recommendation Concerning
Contracts Between Claimants and Third Party Service Providers, dated August 14, 2006
(“UPL Recommendation”). Class counsel also agrees not to oppose the Settling TPSPs
attempts to vacate the District Court's October 24, 2006 Order Affirming the UPL
Recommendation. All parties (except CCB) have acknowledged that it is the District
Court’s decision as to whether to vacate these Orders, and that the District Court’s failure
to do so shall have no effect on the parties rights or obligations under the Settlement
Agreements. CCB's Settlement Agreement, by way of contrast, does not merely permit
CCB to move to vacate the UPL Recommendation and Order Affirming the UPL
Recommendation without opposition from Class counsel. Instead, CCB’s Settlement
Agreement is conditioned entirely upon vacatur Order Affirming the UPL Recommendation.

The Special Master considers the fairness of these proposed terms at length in Part
[1(C), infra.

B. Applicability of Rule 23

Following the hearing on the Joint Motions For Expedited Approval of the proposed
settlement agreements, the undersigned entered an order requiring supplemental
responses concerning whether Federal Rule of Civil Procedure\23 must be invoked to
effectuate the proposed Settlement Agreements. Of concern was whether the Court must
certify the seven subsets of TPSP claimants for the purposes of settlement to give effect
to Rule 23's mandate that class action settlements meet minimum standards of fairness,
reasonableness, adequacy, and proper notice. See generally 7B CHARLES A. WRIGHT,
ARTHUR R. MILLER, AND MARY K. KANE, FEDERAL PRACTICE AND PROCEDURE § 1797.2 (3d ed.

9.
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2005); Hanlon v. Chrysler Corp. 150 F.3d 1011 (9th Cir. 1998). Having fully considered
the supplemental memoranda, and having conducted an independent review, the
undersigned agrees with the argument of counsel that invocation of Rule 23 (including the
creation of settlement subclasses) is neither necessary or appropriate to achieve the result
contemplated by the proposed settlement agreements between Class counsel and the
TPSPs. The undersigned concludes that the text of Rule 23, the policies underlying its
application, the pragmatic difficulties of compliance, the intent of the parties, and the
practicalities of the litigation all prevent the invocation of Rule 23. Nevertheless, as set
forth in Part l1(c), below, the undersigned concludes that the TPSP Settlement Agreements
would meet or exceed Rule 23's fairness and notice requirements in any event.

Careful application of the text of Rule 23 to the instant settlement agreements
reveals that Rule 23 need not be invoked. Rule 23(e)(1)(A) states that “The court must
approve any settlement, voluntary dismissal, or compromise of the claims, issues, or
defenses of a certified class.” (emphasis added). Accordingly, “settlements or voluntary
dismissals that occur before class certification are outside the scope of subdivision (e).”
7B CHARLES A. WRIGHT, ARTHUR R. MILLER, AND MARY K. KANE, FEDERAL PRACTICE AND
PROCEDURE § 1797 (3d ed. 2005); Shelton v. Pargo, Inc., 582 F.2d 1298, 1303 (4th Cir.
1978) (holding that, “By its explicit language, Rule 23(e) is confined in operation to the
settlement and dismissal of a ‘class action.”) (internal quotations in original); NOTES ON
DEVELOPMENTS IN CLASS ACTIONS, 89 Harv. L. Rev. 1318, 15642 n.32 (1976) cited in
Shelton, 582 F.2d at 1303; see also 3B MOORE’S FEDERAL PRACTICE § 23.80 (2d ed. 1977).
Thus, as a threshold inquiry, the court must determine whether there is a certified class in

existence — the settlement of whose disputes would necessitate the invocation of Rule 23.
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